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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washi ngton, D.C.
on the 11th day of May, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Avi ation

Adm ni stration,

Conpl ai nant
SE-9713
V.
LANG ENTERPRI SES, | NC.

Respondent .

OPI Nl ON AND ORDER

Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Patrick G Geraghty,
rendered at the conclusion of an evidentiary hearing on
January 23, 1990.° The |aw judge reversed an order of the
Adm ni strator revoking respondent's air carrier operating
certificate (ACOC) for alleged violations of sections

91.31(a), 135.63(c)(2), 135.25(a)(2), and 91.9 of the Federal

‘A copy of the decisional order and the law judge's
coments incorporated by reference, both excerpted from the
hearing transcript, are attached.
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Avi ation Regulations ("FAR " 14 C.F.R Parts 91 and 135).°
On appeal, the Adm nistrator contends that the | aw judge
erred in not affirmng the revocation of respondent’'s ACOC,
After consideration of the briefs of the parties and the
record bel ow, the Board concludes that safety in air conmerce

or air transportation and the public interest require

’Sections 91.31(a), 135.63(c)(2), 135.25(a)(2), and 91.9
provi de as foll ows:

"91.31 CGuvil aircraft flight manual, marking, and placard
requi renents.

(a) Except as provided in paragraph (d) of this
section, no person nay operate a civil aircraft wthout
conplying with the operating limtations specified in the
approved Airplane or Rotorcraft Flight Mnual, markings, and
pl acards, or as otherwise prescribed by the certificating
authority of the country of registry.

* * *

135. 63 Recordkeepi ng requirenents.
* * *

(c) For multiengine aircraft, each certificate hol der
is responsible for the preparation and accuracy of a |oad
mani fest in duplicate containing information concerning the
| oading of the aircraft. The manifest nust be prepared

bef ore each takeoff and nust i ncl ude:
* * *

(2) The total weight of the |oaded aircraft...

* * *

135.25 Aircraft requirenents.

(a) Except as provided in paragraph (d) of this
section, no certificate holder may operate an aircraft under
this part unless that aircraft -

* * *

(2) Is in an airwrthy condition and neets the
applicable airworthiness requirenents of this chapter,
i ncluding those relating to identification and equi pnent.

* * *

8 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her . "
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affirmation of the | aw judge' s decision dism ssing the

Adm ni strator's order of revocation
The revocation order, filed as the conplaint in this

proceedi ng, alleged in pertinent part:

"2. On February 22, 1988, Lang Enterprises operated G vil
Aircraft N8049Q a Cessna Model 403B multi-engine
aircraft, under Part 135 of the Federal Aviation
Regul ations on a passenger carrying flight [from Las
Vegas, Nevada to the vicinity of Supai Village in the
Grand Canyon area and return.

3. The flight was conducted using intentionally fal se
passenger weights to nmake the aircraft appear to be
w thin the maxi mnum approved gross weight Iimt for the
aircraft.

4. The aircraft departed Las Vegas at approxi mately 125
pounds over its maxi numcertificated gross weight.

5. By operating N8049Q over its maxi num gross wei ght, Lang
Enterprises failed to conply with the operating
[imtations specified in the aircraft's approved
aircraft flight manual .

6. On the occasion referred to herein the aircraft's | oad
mani fest failed to include the total weight of the
| oaded aircraft.

7. The aircraft was operated in an unairworthy condition.

8. Operation of the aircraft in excess of its maxi num gross
weight limtation was reckless so as to endanger the
life or property of another."”

The | aw j udge concl uded that the allegations had not
been proven by a preponderance of substantial, reliable

evi dence. He specifically refused to "draw an inference on

top of an inference" because there was no docunentary

evidence to illustrate that the weights of the passengers as
originally recorded were erroneous.

The facts, in brief, are as foll ows: Bef ore one of
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respondent's sightseeing flights departed, it was customary
for the passengers to be weighed to insure that the aircraft
did not exceed its perm ssible gross weight. A Lang enpl oyee
testified that she perfornmed this task on February 22, 1988,
prior to the flight in question, recorded the weights, and
gave the list to the Lang chief executive officer (CEQ. The
CEO testified that he recopied the figures onto another slip
of paper because the original list was too sloppy.® He
further clains that, at his request, another Lang enpl oyee
delivered the recopied list to the pilot."*

The pilot testified that before | oading the airplane, he
asked the passengers to step forward when he called out their
wei ghts as they appeared on his list, then called out two

wei ghts, but no one stepped forward.® A passenger testified

‘The CEO stated that the original |ist contained nine
passengers. He determned that, due to the weight
restrictions, one had to be elimnated from the |ist. I n

addition, one passenger was advised to |eave his video
equi pnent, weighing 25 pounds, behind. He then subtracted
this amount fromthat passenger's recorded wei ght.

There was a 100-pound renovable ballast in the nose of
the aircraft that renmai ned untouched.

‘The pilot contradicts this, stating that he went inside
and obtained the list directly fromthe CEO

‘Only one of the eight passengers testified at the
heari ng. She stated that a female enployee weighed each
passenger and recorded the nunbers. According to this
W tness, the pilot called out three or four weights before
the flight, but no one stepped forward. He then assigned
seats to the passengers and commented on the discrepancy,

stating "I'll have to speak to soneone when | cone back."
The passenger/w tness stated that she heard "144 pounds”
called out when she was weighed. This nunber, however,

mat ches neither the nunber on the paper handed to the pilot,
nor the allegedly-corrected nunber subsequently recorded by



5
that the pilot remarked that he was going to speak to soneone
about this when they returned, yet the pilot testified that,
at this point, he had no reason to question the accuracy of
the weight list he had been given.® He proceeded with the
flight.

After landing, the pilot clains that he asked the
passengers to repeat the weights they heard called out when
they were wei ghed before the flight. The figures relayed to
himdid not match those witten on his list.” He recorded

the new wei ghts and determ ned that the aircraft had been

(..continued)

the pilot. Regarding the weighing-in procedure, the
passenger could not say definitively that any of the other
passengers' weights had been called out as they were
recor ded. When asked whether her husband's weight was
repeated out loud by the clerk, the passenger stated, "I
bel i eve she did the sane for him or else he knew how nuch he
wei ghed. " Transcript at 47.

°The pilot maintained that before the flight, the chief
pilot told himthe nunber of passengers had been reduced from
nine to eight in order to keep the weight down, and then
advised him that "there m ght be sonething where [the wonman
recording the weights] mght try and put nore weight on there
or sonebody, you know. | don't renenber the exact words, but
basically he told nme to keep ny eyes open. He was real
forward about it. He said, "Don't let them pull a stunt on
you.'" Transcript at 19.

Al t hough the chief pilot testified at the hearing, no
one asked him whether he nmade this statenent to the pilot
and, if so, why.

The pilot insisted that the passengers relayed the
wei ghts that they heard called out when they each stepped
onto the scale, not what they each thought they weighed.
This is arguable, however, as two passengers, who according
to the pilot did not speak English, gave their weights in
kilos, which he then converted to pounds. It was reveal ed
through uncontroverted testinony that respondent's scale
di spl ayed a person's weight only in pounds.
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about 125 pounds over gross weight.°®

The | aw judge found that the evidence adduced at the
hearing was insufficient to support the Adm nistrator's
charges. He reasoned that he could not uphold the charges
because it was inpossible to determ ne what the wei ghts
originally were and whether the CEO copi ed the nunbers
exactly as they appeared on the original docunent or changed
them when he transferred the figures fromone page to the
ot her .

We agree that the Adm nistrator did not establish the
vi ol ations by a preponderance of the evidence. There are
several factual inconsistencies in the wi tnesses' testinony,
as previously discussed, and the record does not show whet her
the original weights were, in fact, incorrect and if they
were, whether the nunbers allegedly elicited by the pil ot
accurately represented the passengers' weights. Wile it is
true that "the prohibition against operating an unairworthy
aircraft applies whether or not the operator has had the

n 9

di screpanci es brought to its attention, t he basic prem se

that the aircraft was unairworthy nust first be established.
In addition, wthout evidence that the weights were

erroneously recorded and the aircraft took off when it was

over maxi num gross weight, it is inpossible to determ ne

*The flight manifest listed nmaxinmum takeoff weight of
the aircraft as 6300 pounds, with an actual weight of 6268.

°Adnmi ni strator v. Eagle Commuter Airlines, Inc., 5 NTSB
1106, 1108 (1986).
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whet her respondent deliberately altered the figures to make
the aircraft appear under the weight limtation. The charges
as set forth in the conplaint were not established with

sufficient proof.

ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Adm nistrator's appeal is denied;

2. The initial decision is affirned.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



